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Safety and environmental control of industrial activities in France: a
negotiated relationship

Valérie Sanseverino-Godfrin
Center for research on Risks and Crises (CRC)
Mines-ParisTech, PSL Research University, Sophia-Antipolis, France

ABSTRACT: Environmental regulation aims ensure that industrial activities cause the least possim-

age. In France, this includes checks of regulatory compliance by environmental inspectors. In cases of nol
partial compliance, the Environmental Code gives inspectors the power to impose sanctions: fines and/ or
prisonment. In theory, the relationship between the “inspector” and the “inspected” refers to a person v
powers similar to those of the police who can punish all kinds of non-compliance, and another person con
ered to be an “offender”. In reality, the objective of environmental inspectors is not to apply sanctions, bu
promote economic development, by finding solutions that enable compliance with environment protection ¢
safet\ reaulations

finding solutions that enable compliance with envi-
ronment protection and safety regulations.
1 INTRODUCTION This article shows that environmental inspectors
negotiate their relationship with the entity they in-
The inspection of industrial activities is a necessityspect, notably since the reform of the Environmental
Mainly it is a question of sustainability — to protectCode, which came into effect on 1 July 2013 and
the environment and natural resources from damagghanged their role.
caused by these activities — but it also concerns the The article compares recent sociological studies of
safety of people, evidenced by the many victims oenvironmental inspectors, and the current state of
major industrial accidents (Bhopal in India, En-regulations related to industrial activities in France.
scheda in the Netherlands, BP Texas City in thét gives also some examples from other countries,
United States, and AZF in France, etc.). Environwhich are similar to the French situation. It address-
mental regulation aims to ensure that industrial aces the question of whether safety imperatives can be
tivities cause the least possible damage. For instanaeegotiated.
the operators of industrial plants in the European
Union must comply with Seveso Directive regula-The methodology consists of a bibliographic review
tions preventing pollution and risks. But it is notof inspection and regulatory compliance, especially
enough to provide regulations, it is also necessary tihe sociological and juridical literature. It also exam-
check that the regulations are correctly applied. Imnes the new control procedures contained in the En-
France, the risk of pollution caused by certain indusvironmental Code (Articles L 170-1 and following).
trial plants (nstallations Classées pour la Protection This review is complemented by a study of reports
de I'Environnement means that environmental in- prepared by French inspection agencies (available on
spectors Ifispection des installations classéesju- the internet), especially those of the agency in the
latory check their compliance with a special juridicalProvence-Alpes-Cote d'Azuregion. Finally, we
framework. In cases of non- or partial compliancestudy legal verdicts published on the official French
the French Environmental Code gives inspectors therebsiteLégifrance to identify information concern-
power to impose sanctions: fines and/ or imprisoning prosecutions. This search used the keywords: in-
ment. In theory, the relationship between the “inspection, compliance, violation, penalty, warning,
spector” and the “inspected” (a private or public perfine and imprisonment for the period 2000-2013.
son, or a business) refers to a person with powers
similar to those of the police who can punish all
kinds of non-compliance, and another person con2 INSPECTIONS — IN THEORY
sidered to be an “offender”. However, in reality the
objective of environmental inspectors is not to applyrhe objective of an inspection is that an industrial
sanctions, but to promote economic development, bylant achieves regulatory compliance with environ-

Nowakowski T. & al. (Eds). 2015. Safety and Reliability: Methodology and Applications, London, Taylor &
Francis Group, 371 p.



mental regulations. Checks are usually carried out byisits are due to complaints from neighbourhood res-

the national environmental agency, whose staff arglents. Inspectors can access any documents con-
experts in their sector: for example, Control of Ma-cerning the plant. They can also ask an external ex-
jor Accident Hazard (COMAH) regulations are en-per for their advice on the level of pollution or risks,

forced by national agencies such as the Environme hich must be paid for by the plant's operator, if

Agency for England and Wales and the Scottish En-h der the d . be insuffici
vironment Protection Agency; the Environmentalf[ ey consider the documentation to be insufficient or
Protection Agency in the USA: and the RegionallNcomplete.

Department for Environment, Planning and Housing Aftér an inspection, the inspector prepares a re-
(Direction Régionale de [I'Environnement, de ort (thelettre de con_clusmn), in which all the ex-
'Aménagement et du Logememt DREAL) in amples of non-compliance that have been observed
France. are recorded. This report forms the basis for a prose-
cution in cases of non-compliance or failure to hold
DREAL comes under the authority of the local rep-2 PErmit. Before beginning a prosecution, the inspec-
resentative of the State (tReéfe), and is the com- O can ask th&refetto send a formal notice to the
petent authority in decisions concerning industriaPPerator, which gives them time to rectify any defi-
plants (notably permits and administrative sanc®/€NCIes.

tions). The agency’s inspectors are engineers, who N Principle, every case of non-compliance can be
i antifi grosecuted, either once the notice’s deadline has ex-

very good knowledge of the French environmentaP!r€d Or, in serious cases immediately following the

legal framework. visit. Two types of sanctions can be applied: admin-

The procedure for inspections and the powers gptrative and/ or penal. Administrative sanctions are

inspectors are detailed in the Environmental Code?PPlied if the plant remains non-compliant after the
potice’s deadline has expired. The objective is to

rks be depositedi{e amount depends on the cost
the work to be carried out to achieve compliance);
davethe work done at the operator’s expensesus-
end the plants activity until it is compliant.
Depending on the offenses committed, criminal
nctions can be applied to the operator. They can be
ned for non-compliance with the applicable legisla-
lon or non-compliance with the formal notice (up to
00, 000 and two years of imprisonment). If the

new mode of inspection, based more on transparen
and negotiation (see below).

The inspection is led by environmental inspector
and takes place at several key moments in the induB
trial plant’s history: before activity begins (through
the assessment of the project proposal put forwa
by the future operator), during active operations, an
when activity ends and the plant is closed down. A

each of these times, the objective is to check that t tor th i .
plant complies with regulations and does not causg&@ason for the non-compliance creates serious dam-

disturbance (noise, smell, etc.) or increase risk to th@d€ to the environment, or is a risk to health or safe-
neighbourhood. The most interesting period is whely» theé sanction may be a €75, 000 fine and a year of

the plant's activities may cause several types ofnPrisonment. The operator can also be issued with
damage; this is the most important inspection carrie@ Penalty (maximum €3000 per day) until the plant is

out by inspectors and the one we focus on in odrOmpliant.

study. . . . . ,
4 We saw earlier that in France there is a special envi-

Generally, environmental legislation gives inspector§onmen.tal inspection agency that is dedicated to
monitoring regulatory compliance. In theory, a pros-

special powers to check regulatory compliance: theXcution can be launched each time an inspector notes

can enter an industrial site, grant or withdraw Per3 case of non-compliance.

mits, enforce standards and if necessary, prosecutejgyever, does this theoretical scheme correspond
the operator of a non-compliant plant (Finemang reality? Several sociological studies on the subject
2000). There is a graduated scale of threats and sargirggest that there are differences between what an
tions, ranging from financial penalty notices, com-inspection is supposed to be and what it really is.
pliance notices and restoration notices to criminal

charges, etc. In France, inspectors are sworn officers

and this status gives them certain powers. To ob3 INSPECTIONS —IN PRACTICE

struct the work of an inspector is an offense, punish-. o

able by a fine (€150,000) and imprisonment (SixFlrst of all, it is important to note that the overall

. . number of inspectors is not enough to monitor all
months). To check regulatory compliance, InSpeCtOrﬁ1dustrial plants. No government has sufficient re-

may enter the plant at any time. The visit can be résq,rces to check regulatory compliance in each in-

guested or unannounced. Most of the unannounced



dustrial plant and to prosecute every failure (Kael and the environment. In this context, the plarpees
& Higdon 2006). The response to this situatiorois f cially in large industrial groups, is a “self-regtéd
environmental agencies to target their activiti@s 0 grganization”, to which officials can impose sanc-
those industrial plants that can cause seriousipoll 455 i self-regulation is insufficient (Duprét al

tion and damage to people and the environment, a )
t2h001536) with the worst compliance records (Pedersen Furthermore, the Department of Ecology has di-

Bacted inspectors to be more tolerant and promote
Industrial development. In 1995, a memo from the
Pepartment received by environmental inspectors
confirmed this position: “It is clear that enviroem

tal inspectors must first establish a dialogue \liid
operators of inspected plants. It is not possible t
rosecute each case of non-compliance” (Bonnaud

The Department of Ecolo rovided a modernize : )
P ay P i(£002). Sometimes, inspectors have a dual role: to

inspection program for 2004-2007 and a Strateg ) :
Inspection Program for 2008-2012. These two Iorog:heck regulatory compliance and also to advise the
operator. This is the consequence of their specific

grams outline the methodology to be used in the in . .
spection, the organization of inspectors, inforomati technical knowledge, V.Vh'Ch can be used both to
and training. Based on these programs, each year tﬁhec.k.r'egulatory compliance and to support preven-
Department of Ecology decides actions and inspeélon initiatives taken by operators (Strasser 1996)

tion priorities. One of these priorities is to ckehe
regulatory compliance of the most dangerous or po

luting industrial plants. . . ; .
g P tors are free to build a cooperative relationshigh w

In the United Kingdom, similar priorities are de- he | q d th . ¢ :
fined: the “risk based approach” reduces the admini € [nspected, and there is room for compromise

istrative burden by organizing the work of national(Ayres & Braithwaite 1991). Consequently, the regu-

agencies, especially the Environment Agency. It fojgtory compliance check is more based on negotia-

cuses on major technological and emergent riskOn- Etx‘mologlcally, the Lat'? word _negotiation
eans “trade or commerce”. Specifically, it de-

(Galland 2008). The same observation can be madB i tion to deal with : h d of
in Belgium: a natural response to the shortageof r SCMLEs action 1o dea’ with an 1ssue, the awaré o
sources is targeting, with inspection focused or?qntract and, by extgnsmn,yanous preliminaryrope
those plants that are suspected to be non-compliaf’ﬁ'ontS l:h"’;t are fcarr;edd'out n ordehr }8 t;e?ch agree
with environmental regulations and those that lage t ment. 1t alSo refers 1o discussions held betorera ¢

. tract is agreed or discussions concerning the
more dangerous or polluting (Rousseau 2007). :
g P 9 ( ) settlement of a dispute (Cornu 2010).

In theory, there is no scope for negotiation in an
d’:}dministrative procedure that involves the inspecti
of an industrial plant, which may potentially et
islation. Moreover, an indirect consequence of thé pfose‘?““"” N Cases of non-compllan'ce. However,
sociological studies of regulatory compliance clseck

lack of inspectors is to encourage a culture ofk'ma ¢ industrial plants show that : tal |
ing arrangements”: the inspector has no choicedut at industrial plants show that environmental Inspec
tors negotiate their relationship with the entitey

trust the operator to be compliant, as there ane fe.

ways to impose the regulations as they are prestrib Inspect. What is very ir)teresting s that this .quc
in the legislation. This is a move away from com-Sion is found not only in many French studies, but

mand and control methods towards a self-regulatorglsg[eip gtr:/e;nc%lér:trli_?r? d(eHngiSnsLt?/\?(;' 3'51639%992’

approach (Pedersen 2013). . )
The approach to inspections is important as it de>mith 1997, Fineman 1998, 2000). In general, as

termines how regulatory compliance is handledWhlte obs_erve;, the mandate of most environmen-
| agencies is not only to enforce compliance

French regulations concerning inspections take - .
through use of criminal prosecutions, but to forge

“safety case” approach (Halet al 2002), which . : . . )
means that risk prevention is the responsibilityhef strategic alliances and working partnerships with |
edustries, local governments and communities in sup-

operator of an industrial plant: they have to prov ) S :
that they have identified and assessed the riskb aPort of environmental objectives™ (White 2010). In
’ e United Kingdom, maintaining a collaborative/

adopted appropriate prevention measures. In brief, . 4 . : :
they have to prove that the plant is safe for peoplnego“at've relationship and a constructive diatogu

In France, for example, there are about 500, 00
Classified Installationslifstallations Classégs but
only 1, 250 full-time inspectors (as of 31 Decembe
2012). It is clear that it is impossible to chedble t
regulatory compliance of every industrial plantr Fo
this reason, the plants to be checked are priedtiz

|'_I'his flexibility has an impact on the relationstie-
tween the “inspector” and the “inspected”: inspec-

This first observation shows that, due to the latk

be as rigorous as they should be according tcetie |



with industries is crucial. Inspectors considertthaing, with only a small number of prosecutions or
without negotiation, the exercise becomes confrontdines. In this context, prosecution may be consider
tional and while standards can be imposed, it ts nas a “poisoned chalice”, which is unavoidable
sure they will be met (Fineman 2000). (Fineman 2000). However, the decision to prosecute
In France, the sociologist Lascoumes carried oulepends on the size of the company, its previous pe
several surveys in the early 1990s of environmentdbrmance and compliance record, the intent of the
public policies and particularly environmental in- operator, and their degree of courtesy and respect
spections. From his point of view, the purpose othe inspector (Fineman 2000). Finally, prosecution
environmental policies is not to protect naturegae- remains a necessary last resort in the most serious
rosanct value based on indisputable standards), aases (Pedersen 2013).
this would result in a prosecution each time thsre

environmental damage. Instead, his study of pdicie

showed that they are more like strategic compromis? CONFIRMATION OF THE NEGOTIATION:
es between conflicting interests (environmental pro THE FRENCH INSPECTION PROCEDURE

tection, the development of the industrial economy

urban planning, etc.) than real protection measureérl Frbenchdjudlctlsl prgcedurgsl, tld_efe_ntljant;arl_ghts
Policies are more concerned with the modes of th@'€ Pased on the adversarial principie (phiecipe

relationship between different stakeholders, thnmn t u cont_radictqire) which means that both par_ties in-
results to be achieved. In short, environmentaktpol volvted in a trial knows the arguments of their oppo
is not a simple protection policy, but an organiza-neln .th text of the i " £ industrial
tional policy in which the purpose is to establish n the context of the Inspection of industria

procedures for resolving problems. In this context,plants’ for many years administrative procedures di

the main action principle for environmental inspec-?Ot prgvuge atné/ opgl)ortunlt)t/ for t:(te operatoi ttﬂme
tors is the regularization of non-compliant indiadtr ormed about deveiopments and to present their own

[frguments. Prior to 2006, and the entry into law of
the adversarial principle, the visit report was-pre
pared by the inspector, working alone in theirafi

ghe plant’'s operator had no opportunity to make
comments or to give their point of view. Moreover,

tions, but on negotiation. Of course, the end goal
always compliance by industrial plants with thealeg
requirements. However, there are many ways t

achieve this goal: visits to plants, emails, tetaph : :
calls, meetings, formal notices; prosecution isuhe the mspectc_)r was able t_o ard new element_s, which
were not discussed during the visit. The time be-

timate action, which only taken when all other pro- - . .
tween the visit and the preparation of their conclu

cedures have failed (Lascoumes 1994). ) e : : .
sions was not clarified. This meant that in theetim

“Speak softly and carry a big stick” may be said tothat elapsed between non-compliance being noted in

summarize the environmental inspector’s position]Ehe tl;:spectlor: and the forrr?atl TOt'Ce sent bﬁr} b
without forgetting that the big stick can and wik et, the operator was comple €ly unaware ot the sub-
used (White 2010). This shows that inspectors ha equent procedures and administrative assessment of

an ambivalent role: “enforcer-as-helper” and "pFOSGt €lr case.
cutor-as-advisor” (Fineman 2000). With respect to

sanctions, “prosecution ought to be an equal partn%‘!tt_lel by I|tt|(;, the ﬁdve_rsfiarlal pr(;ncgl)le_ prtm(:_ju-
in the enforcement tool box” (White 2010): sanc-C'c'd' Procedures nas infiuenced administrative- pro

tions are necessary for the threat to be credibte a cedures. In the following, we show that this prpei

to compel regulatory compliance (Zaelke & Higdonformsér;ﬁ basis f?r a ?ego_tl?jtlort\ _b(latv:/eetn the mspe
2006). However, above all sanctions are an appr&pr and the operator ot an industrial pfant.

priate response to a particular set of circumstnc . . . .
(White 2010): this flexibility allows the inspectt etLh‘? F(;e”fth law F&attﬁStabé'She.dtC'E!Zenslggzts.l'”
tailor their response to the particular and digtsit OeCI)E) ca |rtmﬁs f'WItt et gl_n;]lrtl;]s ration ? pri
uation of each offender (Pedersen 2013). As Ecker?[ ) was the first to establish the principle ego-

(2004) notes in the case of Canadian and Americafion by providing for “prlo_r consultatlo_n’_’ with
he person who was the subject of a decision taken

inspectors, it is common for them to “respond to i) dministrati thoritv: in thi th
detected violation by issuing a warning rather tha y anh administrative authority, in this case therap
tor of the industrial plant.

rosecuting the violator”. Eckert also noted that i X . )
P g At that time, the multiannual French environmen-

cases of the inspection of petroleum storage facili . ) .
ties, the response to most violations has beernria-wa tal inspection program (2004-2007) had four main



objectives. Two of them demonstrate the applicatioomation: either the plant is compliant, or a format
of the adversarial principle: to increase the fpamns tice is needed, or additional environmental measure
ency of the actions of the inspector and to improvare necessary. Next, they prepare their reporiéthe
the coherency of all decisions taken on Frencli-terrtre de conclusiop which summarizes the visit, the
tory. To achieve these objectives, the program praactions that were taken within the three weeks, or
vided easy access to information concerning the réhose which are planned and the time allowed to ap-
lease of polluting materials, actions taken by thely them. The same document also records any cases
inspector to reduce industrial pollution and risksg  of previous non-compliance, which makes it possi-
the results of the inspection, notably throughdtie  ble to compare situations and see if the operator i
fusion of information on the internet. This programmaking an effort to be compliant. Theftre de con-
has increased the visibility of inspection procedur clusionis send to the operator and can form the basis
and has allowed operators to be better informed dbr a future formal notice.
the procedures to be followed and how inspectors This shows that the first part of the inspection
check industrial plants. procedure is based on negotiation; the objective is
The Strategic Inspection Plan (2008-2012) connot to prosecute, but rather to find pragmatic solu
firmed the right of the general public to have asce tions that address any deficiencies.
to documents related to industrial plant regulgtion
especially those concerning the inspection vidie T What happens in the case of non-compliance within
2006 modification to Article L 514-5 of the Envi- the time indicated in théettre de conclusich The
ronmental Code officially gives the operator theinspector, via th&réfet can send a formal notice to
right to be informed of any follow-up subsequent tothe operator. In this notice, th&réfet reiterates the
checks by the environmental inspector. The 2013 redeficiencies that were found and gives a deadbne f
form of environmental inspection confirmed thisthe operator to address them. According to a arcul
trend. Consequently, henceforth the adversarial pri from the Department of Ecology (18 June 1998), this
ciple is applied in post-visit procedures and befar is a final warning and the deadline cannot exceed
formal notice is issued. three months, except in special circumstances. How-
ever, in practice, this deadline is not always met.
Transparency and the adversarial principle lead tstudy of court decisions shows that in some cases,
the institutionalization of negotiations, both imaite  new deadline can be applied, notably when the plant
ately following an inspection, and ex post, duringis still non-compliant when the initial deadline-ex
prosecution procedures. Inspectors no longer peepapires. Moreover, several further deadlines cange a
their visit report immediately after the inspection plied, up to a period of two years (Baucomont &
First, they prepare a list of issues to be addceese Gousset 1994)!
observations. This is written on-site, immediately The second part of the inspection procedure is also
following the visit, during a debriefing meetinghd based on negotiation, and allows the operator more
document is signed by the inspectors and the glanttime to make the plant compliant, beyond the dead-
operator. The operator can add their own observdine indicated in the legislation.
tions and comments concerning the list, by maé-or
mail, within three weeks of the visit. During this Since the 2013 reform to the Environmental Code, a
time they are expected to rectify any deficiencies. new form of sanction has been introduced: "penal
This shows that the adversarial principle forms thdéransaction”. Before prosecution, and as a replace-
basis for the procedure; the preparation of thedis ment to it, thePréfetcan agree transaction with the
the starting point for negotiations between inspesct operator, depending on the circumstances and the se
and operators. riousness of the offense, the nature of the operato
We have surveyed some of these lists, prepared land its resources. In this case, Bréfetand the op-
the environmental inspection agency in tReo-  erator discuss the amount of the transactional fine
vence-Alpes-Cote d’AzuRegion (in the south of and the operator’s responsibilities; the idea isdth
France), which are available on the agency's webpunish the operator and pay for any damages. The
site. This study shows that inspectors do not syste amount is limited to a third of the initial fine.
atically demand compliance with the legislation. The introduction of penal transaction is final con-
Most of the time, they indicate the issues thattmudirmation that the objectives of environmental poli
be addressed within a certain timescale (usuallgies are not to issue sanctions in cases of non-
three weeks). After the three-week deadline, the incompliance, but to try to reconcile different irgsts,
spector updates the list with the following infor- especially economic. With this kind of sanction



available, public authorities may become less andence of the inspection agency was particularly ser
less strict. ous, as the plant was located in an urban areahwhi
should have justified harsh measures being taken
against the operator. Consequently, the Frencle Stat
5 CONCLUSION because of the mistakes of the environmental inspec
_ . . tion agency, was considered as responsible ofta par
This study shows that the control of industrialnéa  +f the accident.
is based on a negotiation between environmental in- 1o inspection of industrial plants may be based

spectors and the operator. The negotiation demony, negotiation, but the courts remind us that the a
strates the real objective of environmental i”SpeCplication of environmental rules can only be negoti
tion: to try to reconcile conflicting interests atml  ;.q up to a certain limit; and this limit is readh
protect the environment to the greatest extentiposs,hen safety is affected.

ble without hindering the development of industrial

activities. This leads to a compromise: the obyecti
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